Canada’s pope

BY CHRISTOPHER GULY
For Lave Times

oogle "Henson  trust”
and Otawa trusts and
estates  lawyer Ken
Pope's web site is right up there.

The S4-year-old sole prac-
titioner has become an expert
on the absolute discrecionary
trusts that emerged from
1989 Ontario Court of Appeal
decision Owntario (Minister of
Cammunity and Social Services)
i Hernan,

The court upheld a 1987
Divisional Court decision that
turned down the Ontario Eov-
ernment’s artempt to deny social
assistance to Audrey Henson
an_uwnn. a provision her fither,
Leonard, made in his will to
cranster his estate o three trust-
ees to be held on his severely
disabled daughter’s behalk.

Ontario’s m_u..__un:mnn COLTT
agreed that estare assets placed
in a specific way in the care and
control of a trustee to be admin
istered on behalf of a benehiciary
are not the beneficiany’s assers
anel should not affect _uE_iu.v..E_
benefits,

the
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doll

when he'’s not dealing with some-
one who has received bad legal
advice about Henson truses.

In those situations, Pope steps
in and does a “fix” to correce che
absence ol or _H_ET_E.: with the
Henson trust in a will,

For instance, with one case
in Brandord, Ont, a judge in
Hamilton agreed to vary a will
to include & Henson truse,

*There was no truse in the
original will prepared by a since-
retired lawyer in Simeoe, whose
partners are stll practising
and were on the hook for it."
explains Pope.

*The execurors ® for the
deceased woman  said  she
thought she had a Fewson trose
when in fact there wasn't one.”

Pope says part of the prob-
lem s lawvers who wenr o
law school before the early "90s
wouldn't have been taught about
Hercon truses.

And he says thar while the
Ontario Ministry of Community
and Social Services rewrore the
palicies and procedures of the
Ontarie  Disability  Support
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.!.mz_..__ lawyers aren't aware of
Henson trusts, says Ottawa
lawyer Ken Pope.

Program (OQDSP) in 1993 to
incorporate  Henson, program
staft rarely inform clients about
this provision,

Indeed, Pope himself may not
have become an expert in Henson
trusts had he nor stumbled ance
them while preparing for
tre to the Otawa chaprer of
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spend enough time |

the Schizophrenia Society of
Canada,

*“I looked into the swtistics
and  discovered that in most
cities in Onrario, more than
one family in 10 has either a
child or sibling with a disabil-
ity receiving ODSP and these
people had no way of finding
someone with expertise 1o assist
them with cstate planning,” he
explains,

So- Pope focused his legal
practice to help Fumilies estab-
lish 4 Hemson trust to ensure
children with a disabili by are nor
penalized for their inheritance.
Often they are, as he noted.

Anyone receiving  ODSP
benefits cannot awn more than
$3,000 in liquid assets.

However, an absolute dis-
cretionary, or Hemson, truse is
worded in such a way that a
child with a disability is nor
considered to have personally
received an inheritance since
thé trust stares char the funds
are not in the name of che
child

*Unlike in a

normal  truse,
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of Henson trusts

the child has no control over
and no ownership of the assets,”
Pope explains.

As a resuln, the ODSP bene-
fits continue and the designated
trustee can pay out the crust
assets for the benefic of the child
at the trustee’s “absolure and
unfettered” discretion.

Yet unless a lawyer recom-
mends a Hemson trust, Pope says
he often sees cdlients who opt for
a disability expenses trust, which
in Onrario only allows a child
to inherit up to S 100,000 wich
out penaly and stipulates thar
the funds can only be used for
expenses ditectly related to the
child'’s disability, such as medical
care or a wheelchair.

Or parents choose to desig-
nate muldiple beneficiaries and
then appoine a trustee who will
dispense all of the money o the
child with disabilities,

But that type of trust is sub-
ject to an annual review and the
bulk amount of the trust will
result in the disabled child heing
disqialified o receive QDSP
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